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Hereas you are pleaſed to require me, to lay before you my Opinion concer-. 
' - ning the forementioned Bill; I do crave liberty to tell you, that tho it be 
a very caſie Service, which you exaCt of me, yet that the performing it ar 
 ſwerably to the importance of the Caſe, may not altogether be FI | 
while the heats and paſſions of ſome men ſwell to thoſe exorbitant and unaccountable heigh 
which they do, as that a Jereon who would Govern himſelf by the Rules of Prudence, with- 
out departing from thoſe of Juſtice, ſhould venture to repreſent the whole, that may perth 
nently and with nervouſneſs, be adduced and argued on this Subjet. Nevertheleſs, that I 
may not altogether diſappoint you, in what you deſire and expect, I ſhall, with an exa&t o5- 
ſervance of that profound veneration, which _ to be paid to the Jagyone of the Houſe 
of Peers, endeavour to lead you _ ſome rnong ts, which will give you ſuch an odd Idea of 
the Bill, that without your acting rangely diſlonantly from thoſe meaſures of wiſdom, equi- 
ty and righteouſneſs, by which you have hitherto conducted your ſelf, in your Reaſoning and 
Voting in all thoſe grand Affairs, which have come before the Houſe of Commons, it is im- 
ſlible you ſhould be favourable unto, or vouchſafe your aſleat for the {þaſing of the faid 
ole \ 

In order whereunto, ſuffer me to premiſe, that admitting it to be Lawful to grant 
unto a perſon, who is Innocent, both 4 Right of being Divorced, and a Liberty thereupon 
of Marrying again, yet it ſeems direaly Irreconcileable with, and contraditory to the Ends 
of Humane Governments, as well as of the Divine Gubernation, that the Guilty ſhould be En= 
titled to the ſame Favours and Privileges with the Guilrtleſs: Arid that what is conferred uporr 
the Latter, as a relief againſt, and a recompence for a ſhameful, deteſtable and horrid Injury z 
ſhould be laviſhed away upon the Former, as a reward for their publick and avowed Crimes; 
And indeed to perſons, who give themſelves the freedom, to think juſtly and without par- 
tialnefs, and whoſe Intellectual Sentiments are regulated by Revelation and Reaſon, ſuch a 
procedure as this, whether 1n Jur:aical Courts, or Legiſlative Aſſemblies, would have at leaſt 
a very ſpecious appearance, of being no leſs than a practical confounding of the Meaſures of 
right and wrong, and of ſerting what 1S juſt and #juſt upon one and the ſame Bottom and Baſe, 
thro? making no difference or diltinQion between the conſequences and effects of the one 
and the other. Which as the Civil Law in this Caſe doth, fo it would be but eongruous 
to have it obſerved in Parliamentary proceeditgs. 

And tho the Canon Law and all Ecclefiaſtical Courts which a& by it, thro* the admit- 
ting of no Divorces ſave a menſa & Thoro, may where it is received, and doth obtain ia its 


from the enjoyment of that liberty and privilege, which have their foundation in the Law 
of Nature, and are both aſſerted, and confirmed unto us, by our Lord Feſs ia the Goſpel, 
namely that in the Caſe of Adultery, there may be a_D:vorce even 4 vincalo, and thereby ſuch ' 
a Diſſolutien of and diſcharge from the Matrimonial. Bond, that it may be lawfnl, as well as 
free to Marry again : Yet | do think it may very reaſonably be affirmed, that the Dottrine 
and PraQtice of the Church of Rome which allows no Divorces of this latter kind, how hetero- 
doxal ſoever they may be in Theology,and how reſtriftve even of lawful Libetty; yet that they 
are nevertheleſs more friendly to Societies, more careful of pteſerving peace in Families, and 
better adapted to the preventing malicious ſlanders,and unappeaſable ſtrites berween Husbands 
and Wives than this new Divinity,and modern courſe are, which begin to get "Ground, and to 
ſpread in England of Diſſolving Marriages by meer Adts of Parhiamear, and that both upon very . 
ſhort Inquiry into theMerit or theDemerit of theCauſe,and upon very ſirperſicial examination 
either of the quality and probity of the Witneſſes, or of the conliſtency of their Depolitis : 
ons. So that it doth very well become, and is expected from the wifdonr of the Houſe of 
Contmons, that wichout. the Abridging the Legiſlative Authority of a Right of Grantias 
Divorces even a vinculo, they would nevertheleſs ſo reſtore and confine all proceedidgs of that 
Tendetcy in Matrimonial Caſes, as that the way of the Canon Law may be firſt purſued, ant 
that the Juriſdiftion of Eccleſiaſtical Courts, may in ſuch Cafes be antecedently exertet, ere 
it be allowed to briny them before either Common Law Tribuuats, or Legiſlative Affem- 
blies. | | | 
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| T 3 TO Ten YOU, NOW MUCT ON: , JUt: IC 1 ) the prelen Bl! | RFands enfeehlec and 
funk in the Thoughts and Eſteem of very many Prudent and Good men, by reaſon that 
the Senſe and Opinion of thoſe, who are indiſputably of the firſt and moſt diſtinguiſhed 
Rank of the Mobility, both for Aforals and Intelle&uals, run with that height of avow- 
,edneſs and ſtrength of Reaſon in the Houſe of Peers againſt Paſing of the Bil, that it 
"is become proverbial in moſt places. of curious and political Converſation, that the beſt 
Speakers were by far the greater Majority for the Datches, tho' the moſt Yorer's appear'd 
for the Duke. For notwithſtanding that it would probably 'be both unwiſe and unſafe, 
as well as altogether impracticable, either to deſire, or to endeavour, to have matters 
- carried otherwiſe in the two Houſes of Parliament, ſave by the plurality of Voices ; 
- yet it neither can, nor will be denied, but that the part and fide of a Queſtion, which 
' bu 27 or 28 Peers of exa&t vertue, accurate Judgment, admirable political wiſdom, and 
. of [great experience, as well as of elevated Figure appearing. and declaring for it, is 
loſt with more honor, and condemaed and buried with greater ſtate an folemnity, 
than the adverſe part of the Queſtion is accounted to have been carried and oh- 
tained, tho* by a vaſter number of perſons. And this being direQly the Caſe in re- 
ference to the Bil! ſent down to your Houſe from that of the Peers, you are not there- 
fore to wonder, that many of the beſt and moſt penetrating people without Doors, 
"have other ſentiments thereof, and frame a Judgment of it upon other motives and 
Inducements, than that plurality of noble Lords did, who united and concurred there 
for the paſling of it. Nor will it conſequently be very creditable, to have it Recorded 
in Hiſtory, that a Cauſe, of this Importance, and wherein both a Lady of the higheſt 
Quality of the Kingdom, and of a moſt diſtinguiſhing Modeſty in her whole Exterior 
and Publick deportmeat, is moſt 'Outragiouſly Branded, and by very many thought to be 
defamed, ſhould be carried there, rather by the T, elling of Noſes than by the Weighing of 
Arguments, And that which will render this Tranſaction the more gloomy, and cauſe 
it the more to be ſuſpeted of having been attended with ſome obliquity, when it comes 
'to be met with in any future Hiſtorical Regilters, and in the Amalls of time, is its 
having not only been fo remarkably and ſtrenuouſly oppoſed, by perſons, whoſe Names, 
upon the account of their ſingular worth and. merit, will eagrave an honor upon what- 
- ever is tranſmitted to Poſterity with-their vindication of it, but that they have di- 
verſe of them entred their Proreſtatio» againſt the Paſſing of the Bill, and that ſuper- 
ſtruted upon ſuch Reaſons, as are by moſt impartial perſons judged ſufficient both to 
juſtify the candor and integrity of their own procedure, and. to Vindicate the Dutcheſs 
from the Obloquy, as well as from the Infamy, unto which the paſſing of 'that Bill, 
hath expoſed and made her Obnoxious. | 
But that which doth .yet render the Bill liable to greater prejudice in the minds of 
the moſt thinking, wiſeſt and” belt men, is its deciding a Caſe by a meer Legiſlative 
Authority and Power, which our Anceſtors thought to be no leſs their Intereſt, than 
their Duty, to leave intirely to the deciſion of Legal and Furidical Courts. For as the 
proteſting-Peers, have with that ſapience and juſtice which are inſeparable from them, 
declared, that it is without Precedent, that a Bill of this nature, ſhould be brought into Parli- 
ament, when the ſubjett matter thereof had not firſt been proceeded on in the Eccleſiaftical Courts ;, 
ſo it might be of dangerous conſequence to the ſettlement of Families, to ſubjett the Diſſolrtio: 
of Marriages to ſo ſhort and ſummary a way of Proceeding. And as the altering the Boundaries, 
Limits, Precin&s and Provinces, of- the ſeveral and reſpetive Aſſemblies, Courts and 
Juriſdiftions, is a more tremendous Innovation in a Conſtitution, and which will unavoida- 
| bly be ofa worſe and a more fatal: conſequence, to the Ruler as well as the People, than 
* the Removing of Land Marks between the Property and Inheritance of one Man and an- 
* other, either is, or can-poſlibly be, (agaiaſt which neverthele& there is a Curſe de- 
nounced) ſo nothing can be+of that ominous and threatning aſpet, both to Soveraign 
* and Subjeats, than for the ,, Legi/larzve Aſſemblies, to aſſume unto themſelves a further 
| Judicial Power, than they have ſtood always veſted with by the fundamental Rules of 
* the Conſtitution, And whoſoever will take the pains to trace the Maladies and Di- 
* ſtempers wherewith the Roman Commonwealth growing Epidemically over-run, and incu- 
* rably diſeaſed, came at laſt to Periſh and Expire, to that which was the firſt Fomes 
'of, and -adminiſtred the Malignant and . Peſtilential matter for them, he will plain- 
ly find that firſt the ſickly infirmities, and then the ruine and deſtruction of that 
* Republick, did proceed from, and are to be ultimately reſolved into, the alterations, 
"that were made in reference to the Authorities and Juriſdictions, of thoſe who were the 
ſeveral and various conſtitunent parts, bodies, and ſubordinate Judicial Courts of and in that 
Commonwealth. For with reſpe&to our ſelves, as the preparing of Bills, and the mak- 
ing of Laws, are things of a perfe&t and different nature, from the Judging by and 
according to. them when EnaQed, and which do require Qualifications valtly diſtinct, 
if not Accompliſhments of kinds wholly diverſe the one from the other; ſo nothing can 
> of more near Concern, in relation both to the publick Peace, and to private 
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| the circle of the one, | may not entrenched by the | other, nor wreſ ed rom 
thoſe, unto whom it hath always belonged. 


And permit me Sir to tell you, that unto whatſoever either clamours againſt, or uſur- 
pations upon them, the Courts of Dotftors Commons, have heen expoſed in times of Bigottry 
and Rebellion; yet I do take the preſent Caſe to be an va >4v and of the firſt impreſſion, 
that while thoſe Courts ſtand eſtabliſhed, and are held for legal Judicatures, they ſhould be 
wholly ſhut out. and precluded from intermedling in a Cauſe, which both primarily and 
rightfully belongs unto them, and which without their having antecedently examined, 
and judicially declared themſelves concerning it, as far as their Jurifdition Joth extend; 
and the Laws, by which they are empower'd and confined to A&, will allow them, which 


is only to Grant a Divorce from Bed and Board, can be lodged before no other Aſſembly, 


unleſs irregularly and per faltum. Nor 1s it to be doubted, but that the Houſe of Peers; 
may by the ſame Authority , and with as much congruity, aſſume untd- themſelves the 


' Right of Judging primarily in and about the Probar of Wills, and of determining originally 
concerning the validity of Teſtaments, and the Claims of Executors and Adminiſtrators, 
- as they do takg unto and upon them, to be hrit IÞqairers and Deciders about a Divorce. 


Nor either ought, or can it eſcape your obſervation, that Cauſes for the moſt part are 
more calmly, deliberately, and impartially conlider'd and weighed in Judicial Courts, and 
Witneſſes more critically and circumſtantially examin'd there, than ir is either uſual, of 
well praQticable, yea or without great difficulty poſſible for them to be, in Aſſemblies 
ſtrangely Embaraſsd if not wondgrfully diſtrafted with multiplicity of different affairs, 
and not only circumſcrib'd and confi'd to ſhortInquirics and ſaddea diſpatches, butleſs obliged 
to an attendance to thoſe Rules and Meaſures, which Juridical Courts do Regulate themſelves 


'by, in their judging of the Probity of thoſe ſtiled Evidences, and of their being legally 


qualified, in proportion both to the weight and importance of the Cauſe they rag 
their depoſitians concerning, and tothe Grandure of the perſons whom they Swear againſt. 
Neither can it reaſonably be denied, but that the preſent Caſe is of ſo high a nature, 
both with reſpe& to the accuſation it ſelf, and the noble Lady who is accuſed, that thoſe 
that have the inſpettion and determination of thoſe matters, ſhould be well 'accquained with 


| Canon, Civil and Common Laws, and to have been alſo frequently converſant about, and ha- 


bituated unto the Examination and deciſion of the like Cauſes. Which ſeems to be the 
Reaſon, why our Anceſtors, would have all Cauſes of this kind, not. only to.Commence, 
be begun, and maturated in Legal Courts, but to receive a verdi& there, before- they 
ſhould be allow'd the being brought into Parliament. For it is not reaſonably to be ſup- 
poſed, that all the Peers, ſhould be ſo throughly verſed in all the foremention'd Laws, 
as to be properer Judges in Cauſes of this nature, than they muſt ſtand acknowledged 


' to be, who have for many years been trained up both in the Theory and Praxis, which 


adapt them for ſuch a Province. | | 

So that it is juſtly to be feared, that for the Houſe of Commons to joyn in the Paſſing 
of this Bil, will be to eſtabliſh ſuch a precedent, that the miſchiefs which will enſue there- 
upon, will be no leſs innumerable, than they will be unavoidable. There being all the 
grounds imaginable to ſuperſtrud& a moral certainty upon, that. thro? the allowance 
of this method of procedure, there will not henceforward be more Addreſſes by Writs 
of Error, and Appeals from the Courts of Common Law to the Chancery, than there will 
be Applications to the Houſes of Parliament, for the Setting of ſuch Husbands at Liberty fromi 
their Wives, with whom they do account themſelves either unaccommodated in their 
humours, or uneaſie in their Fortunes, to remain Matrimonially conjoyned. Eſpecially when 


they are immediately thereupon authoriſed to aſſume and Marry others, by whom they 


hope to be either more Gratified in their Luſts, or Enriched in their Eſtates. And the 


| Apology, which one Noble Peer made to excuſe his pleading for the paſling of the Bl, 


as it ſeems to have been done, for the covering of him from a ſuſpicion, that his coun- 
tenancing and eſpouſing of it, was meerly in order for the paving the way, for ſome-- 
thing of the ſame kind, which he may have in view and projection himſelf; ſo it.doth 
withal ſerve to ſhew, that he is a perſon of better Politicks, and of diſcreeter condu@; 
than ſome others are, who acted concurrently with him, under the influeuce of the ſame - 
Motives, that he did. Wh 
However Sir, whatſoever may be the lot and: fortune of this. Bil in the Houſe of 
Commons, yet it is not only hop'd, but believed, that you will not fo far forget your 
Intereſt, or ſacrifice the Right of the Repreſentatives of the People of England, as to + 
give the leaſt countenance to a Bill of this nature, unleſs it may be firſt acknowledged, 
that ſuch Bills are as well Originally Commenceable in your Houſe, as they are 
to be 1n the, Houſe of Peers. Which as it may be queſtionable whether the Lords will 
allow ; ſo it is very greatly the concern of the Commons, vigorouſly to ogpos this me- 
thod of procedure, uatill that ſhall be adjuſted between them and their Lordſhips. / 


will £5 prec their Concurrence ahd Aﬀent unto this Bill, upon the fole and ſingle Opini- 
>) and Authority of the Houſe c ww ry whom it is ſent unto them ; but that they them- 
- ſelves will examine the whole Cauſe, and in ſome forc of Judicial manner with the ſame un- 
4 biaſſedneſs and accuracy, as if it were conveyed unto and lodged before them by a particular, 
private and perſonal Complainanzs And-that without ſuffering themſelyes to be prepoſſeſſed 
þ by what bath been done by their Lordſhips, they will confider the matter of, the Bill, and 
© how the accuſations upon which it is founded are atteſted, with that impartialicy and 
exaaneſs, as the importance of the Caſe both in its ſelf, and in the conſequences which 
ay follow. upon it, doth ſeem to claim and exact from them. For as it were to Act 
tably to the wiſdom and Juſtice, for which the Commons of England in Parliament 
Aſſembled, are ſo. much Renowned abroad, as well as loved and eſteemed at home, 
to paſs a Bill of this concern, in meer compliance with, or upon the alone credit of that 
"* Majority of 'Peers, by whom it was carried in the Houſe of Lords; ſo it is very pro- 
bable, that the more induſtriouſly and circumſtantially they do conſider the Caſe where- 
it relates, and the more critically they do examine the Witneſſes, who have given 
Teſtimony to the Fatt alledged, the more cauſe they will have thercby adminiſtred, 
for their Rejecting of the Bill. ; | 
Nor will ic be unſcaſonable on this occaſion, to put you in mind, that one of the 
Reaſons, why ſo many noble, great and wiſe Peers, have entred their Proteſt ation againſt 


the Paſſing of the Bill, is becauſe they do conceive, there was a Contrad:tiop in the Cvidence 
wen at the " which doth therefore make the Ealſi be ſuſpefted, And 25 no Allem- 
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ly can- be cither ſcrupulous, or- Critical and Exa » In their Inquiry into the 
Probity- of Witneſſes, the Examining their ſeveral Depolitions, and in conſidering the 
conſiſten | 
ſeveral othe culars, be more eſpecially '#tended unto, than in- Matrimonal caſes, 
whither relative to- the approviag of Clandeſtine Marriages, which-are fivorn unto by 
of a queſtionable credit, and whom there is reaſon to ſuſpe& their being ſubor- 
ned and brib'd, or whether in order to the diſſolvtag Legitimate and Legal Matrimonies 
y. granting of Divorces, when the criminal Facts alledged for the obtaining theredf, have 
'only the Oaths of little and ſcandalous people to atcelt and confirm them. © And there- 
* fore whatſoever is either in Eccleſiaſtical, or other Juridical Courts, accounted ſufficient 
20'depreſs and blaſt the Credit of a Witneſs, and to invalidate and overthrow his Te- 
 Kimony, according unto, and in purſuance of the Lines, Meaſures and Maxims, received 
- 4nto, and waranted by Civil, Canon and Common Laws, the ſame ought mnch more to be 
" allowed to have the like force for annulling the Credit of thoſe, who have been rak'd 
together, and muſter'd up, to Depoſe at the Bar of a Houſe of Commons. In that not on- 
ly that honorable Aſſembly, is as much concerned and obliged to ſupport and vindi- 
cate a juſt Cauſe and an innoceat perſon, AS any Juridical Court whatſoever is, but bc- 
cauſe the Reputation and Honor of a Parliament, thro being of ſuch an elevation and con- 
ſequence, ought ro be of a Sacredaeſs, equal unto, if aot beyond, what the credit of any 
of thoſe Courts 1s. 73 
And therefore a!l the perſons, who by reaſon of any blemiſh; upon, or exception again{t ther, 
are held unqualified to hive credit given unto their Teſtimonies im Civil Law, or Ecclcfialtica! 
Courts, are more efpecialiy to be precluded and diſclaimed from being eſteemed goud and Le- 
Evidences at your Bar. Now as the generallity of the Cauſes, which do come before, and 
are decideable by Canonical Courts, are either Teſtamental, or Matrimonial, and what '&0 
emerge from and depend thereupon; fo it is not unworthy of remark, that thoſe Courts are 
more Friendly to the Accuſed and Defendeats in the latter caſes, than in the former and are 
more - particular an4 exact in the qualifications which they do require in thoſe whom they re- 
ceive as Credible and Competent Witneſſes in theſe, thay in thoſe. And as both the Civil 
and Canon Law do provide that in matters, which are either donbtful or obſcure, the Defer- 
dent ſhall be always Favoured, and not the Planiff ; fo they do allow no Witneſſes to be Le- 
al and Canonical, that are not both free from all Infamy, and of ſuch an apptoved life, as that 
Wo can be no likelihood, that they_ would for any thing Forſwear themſelves. And therefore 
as they admit none, that are either Dometticks to the Plantiff, or liable to juſt ſuſpicion of 
being corrupted by him 3 ſo. they particularly require that they ſhall be fuch as the 
Accuſed and Defendent may upon a ſhort Inquiry be able to learn the CharaQers of 
them, and conſequently that they ſhall not be Foreigners, gather'd up abroad, and 
hi ro ſerve' an occaſion. Whereunto ſuffer ine - only to add, that as theſe 
Witneſſes, who are allowed to make ſufficient Proof in Common Law Cauſes, and at 
King's-Bznch, are very ctten rejected in Cv. Courts, and at Doctor's Commons So thoſe 
very Witneſſes who are admittzd in Eccicliaftical Judicatures, to make good Proof between per- 
fons of a Litle and Inferior Rank, are nevertheleſs refuſed, and their Teſtimony reputed im- 
valid, t%hen brought to give Evidence between theſe of a ſublime Quality. With which 1 a- 
brubrly break off, with the bare afſuring ef you, that I am ir, 
to | Tour unfeigned Servoit. 
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of their Teſtimonies ſo 1n no cauſe A pcs whatſoever, ſhould thoſe and. 
U 


